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THE OLD LAW, THE MISCHIEF AND THE 
REMEDY AS ENTERING INTO CON- 
STRUCTION OF UNIFORM STATE LAWS. 





So greatly has it seemed to us that the 
purpose underlying the scheme of uniform 
state laws been hindered by our courts, 
that this. Journal frequently has animad- 
verted to such obstructions. Particularly 
have we complained of this in 77 Cent. L. 
J., 279, in an editorial by way of introduc- 
tion to two articles in our issue of that 
date by Hon. Amasa M. Eaton under the 
titles: “The Attitude of the Bench and the 
Bar Toward the Uniform Negotiable In- 
struments Law” and “The Negotiable In- 
struments in the United States Courts—A 
Criticism of Methods of Construing Uni- 
form Laws.” ‘%% ibid. 282, 287. These 
articles were followed by another by Mr. 
Eaton under the title: “The Negotiable 
Instruments Law in the Courts of Louis- 
iana—An Illustration as to What is Hap- 
pening in Other States.” 78 ibid. 130. 

In 79 Ibid. 255, we had the good fortune 
to print a fourth article by Mr. Eaton un- 
der the title: “The Uniform Negotiable 
Instruments Law in the Courts of Mis- 
souri.” 

In 79 ibid. 370, our editor contributed 
an article under the title: “The Rule of 
Construction Back of Uniform Laws” and 
therein it was sought to emphasize the evil 
of state and lower Federal courts harking 
back to priror state construction of local 
decision, and common law rulings as well, 
which produced a conflict almost as serious 
as before uniform statutes appeared. 
Among the greatest sinners in this respect 
were found to be the lower Federal courts, 
whom we had supposed would have been 
mo:t earnest for uniformity for many rea- 
sons in those several articles pointed out. 
These courts have referred to the law Mer- 
chant as coming within their independent 
construction of general law, but they never 
took the Negotiable Instruments Law as 





so expressive in this country as is the 
Law Merchant. There hardly has been a 
state in the union recognizing that law 
and we believe there is hardly a state that 
has not adopted the Uniform Negotiable 
Instruments Law. 

In this “confusion worse confounded” 
we delight very greatly to notice what the 
United States Supreme Court has to say in 
regard to the Uniform Warehouse Receipts 
Act, in a unanimous opinion delivered by 
Justice Hughes in Commercial Nat. Bank 
v. Canal-Louisiana B, & T. Co., 36 Sup. Ct. 
194, in which the Supreme Court of Louis- 
iana is reversed. 

Recurring a moment to 78 Cent. L,. J. 130, 
discussion by Mr. Eaton of .the Louisiana 
cases decided since the Negotiable Instru- 
ments Law was there adopted, we find its 
Supreme Court citing the law in some cases 
and ignoring its existence in other cases, 
causing our author to observe that: “The 
capricious way in which judges and law- 
vers sometimes treat the N. I. L. is remark- 
able.” 


The Commercial National Bank case 
supra, offers Justice Hughes an opportunity 
to justify Mr. Eaton’s charge of “capri- 
ciousness” against the Louisiana court with 
respect to its construction of the Uniform 
Warehouse Receipts Act. 

He said: “It is said that under the law 
of Louisiana, as it stood prior to the enact- 
ment of the Uniform Warehouse Receipts 
Act, the Commercial Bank would not have 
taken title as against the Canal-Louisiana 
Bank, and it is urged that the new statute 
is but a step in the development of the 
law, and that decisions under the former 
state statutes are safe guides to its con- 
struction. We do not find it necessary to 
review these decisions. It is apparent that 
if these uniform acts are construed in the 
several states adopting them according to 
local views upon analogous subjects, we 
shall miss the desired uniformity and we 
shall erect upon the foundation of uniform 
language separate legal structures as dis- 
tinct as were the former varying laws. It 
was to prevent this result that the Uniform 
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Warehouse Receipts Act expressly pro- 
vides: ‘This act shall be so interpreted 
and construed as. to effectuate its general 
purpose to make uniform the law of 
those states which enact it.’ * * * 
There had been statutes in some of the 
states dealing with these documents, but 
there still remained diversity of legal rights 
under similar commercial transactions. We 
think, that the principle of the uniform 
act should have recognition to the exclu- 
sion of any inconsistent doctrine which 
may have previously obtained in any of the 
states enacting it.” 

If Justice Hughes does not here pointed- 
ly declare that no aid whatever is to be 
given by all.prior decisions upon local 
statutes we fail entirely to comprehend 
him. It may be, that there is some source 
in which precedents may be found for con- 
struction of our uniform state laws, but 
certainly that source is not in any interpre- 
tation of former local law, these uniform 
laws not being steps in the develop- 
ment of local law. If there is in 
our common law some aid to their con- 
struction, this is to be looked to, but a care- 
ful winnowing of state cases to separate 
the chaff of construction of local law 
should be observed. 








NOTES OF IMPORTANT DECISIONS. 





PUBLIC SERVICE COMMISSION—REVIEW 
BY COURT OF FINDINGS OF FACT.—By the 
Public Service Commission Act of Missouri it is 
provided, that the commission shall preserve 
all the maps, plats, letters, documents and evi- 
dence introduced at the trial of a case and 
upon its transfer to a Circuit Court for review, 
the court shall hear it “on the evidence and 
exhibits introduced before the commission,” and 
the case “shall be tried and determined” by the 
court “as suits in equity.” When it goes on 
appeal, the Supreme Court hears it upon the 
game record. The point was urged by the com- 
mission’s counsel that its findings of fact are 


conclusive upon the court. Railroad v. Public | 


Service Commission, 181 S. W. 61. 

Missouri Supreme Court said in answer to 
this contention that: “Every court and jurist 
of the state understands how a cause in chan- 





cery is tried and determined. If not the entire, 
the full substance of the entire evidence must 
be brought to this court; and, while we will 
defer somewhat to the findings of fact made 
by the trial court, yet we are not arbitrarily 
bound thereby. The trial in this court is prac- 
tically de novo, and after due consideration 
given to all evidence, this court will accept, 
modify or reject the findings of the circuit 
court and make such finding as the law and 
evidence may warrant. * * * The same is true 
of the findings of the commission in this class 
of cases.” 

Thereupon the court goes into a very involved 
statement of facts, and pursues an argumenta- 
tion in regard to them in which it disagrees 
with the findings of fact made by the commis- 
sion and reverses its holding. It is not said at 


all that no substantial evidence was submitted . 


to the commission, but the court merely fails to 
look at the effect of the facts as the com- 
mission did. 

It seems to us that the court pursues an ex- 
ceedingly literal method of construction of the 
statute. While a case is to be “tried and deter- 
mined” by the court “as suits its equity,” this 
does not mean, necessarily, that evidence or the 
lack of it shall be looked at in the same way. 
For example, suppose it were said in the body 
of the act that hearsay evidence, might be 
received. This would be respected, though in 
an ordinary trial in equity it would be disre- 
garded. 

It seems to us the court ought to have re- 
garded the general purpose of the law as 
vesting in the commission, as a merely ad- 
ministrative body, the right to pronounce con- 
clusions and have them respected as those of 
a tribunal of specially informed men. If you 
do not presuppose some such power granted, 
you get nowhere in the appointment of such a 
commission. It is supposed to build up rules 
like courts build up rules for their own govern- 
ment. 

What seems to us was intended was, that, 
if a commission is shown to violate some rule 
of law, by appeal to the courts it may be kept 
in line, and the entire record sent to a court 
for its full understanding, as applied to the 
evidence, of the importance of any alleged in- 
fraction of statute or constitutional law. The 
court’s ruling appears to us very like a sticking 
in the bark. ° 





COMMON CARRIERS—RECOVERY OF 
CONSIDERATION WHERE CONTRACT IS 
FORBIDDEN ENFORCEMENT. — In Louis- 
ville & N. R. Co. v. Mottley, 219 U. S. 467, 34 
L. R. A. (N. 8S.) 671, it was decided that a 
contract, whereby one was granted free trans- 
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portation in interstate commerce. in considera- 
tion of settlement of a damage suit. came un- 
der subsequent regulation forbidding its being 
carried out. The vested right obtained bv the 
contract was held to be upon notice that it 
might be affected by the regulatory power of 
commerce under the commerce clause to be 
exercised.as already exercised. 

In this case it was said: “Whether, without 
enforcing the contract in suit, the defendants 
in error may, by some form of proceeding 
against the railroad company, recover or re- 
store the rights they had when the railroad 
collision occurred, is a question not before us, 
and we express no opinion upon it.” The 
same court does pass an opinion on this ques- 
tion in the case of N. Y. C. & H. R. R. Co. v. 
Gray, 36 Sup. Ct. 176. 


In this case defendant in error had a con- 
tract with a railroad to pay it so much cash 
and so much transportation to be used in travel 
on its line into another state, for a map to 
be made for the railroad by the defendant 
in error. It paid the cash and partly fulfilled 
the other part of its contract, when the Hep- 
burn act was passed making transportation 
upon such a consideration unlawful. The rail- 
road thereupon refused further performance. 
It was sued for recovery in money for the 
value of the unperformed part of the contract. 
There was recovery and this is affirmed in an 
unanimous opinion. It was said: “In the 
present case * * * the railroad company 
acted strictly in accordance with the law, when 
it refused any longer to furnish transportation 
to defendant in error in performance of the 
contract of November, 1900. But from this it 
by no means follows that it could refuse to 
make compensation in money for the unpaid 
purchase price of the map. The judgment of 
the state proceeded upon the ground that since 
the contract had been fully performed by 
Gray, so that the railroad company had re- 
ceived the entire benefit of it and since the 
delivery of the particular consideration stipu- 
lated for had been prohibited by the act of 
Congress, the company thereupon became 
bound upon general principles of justice to 
pay him an equivalent in money for the balance 
of the consideration. In so holding the court 
was simply administering the applicable prin- 
ciples of state law and did not run counter to 
the act of Congress.” 

This seems to us a very inconclusive sort 
of ruling. If another state court had found on 
principles under its law that there was no 
contract to pay money, because the minds of 
the parties had not met to do this, its ruling 
would be upheld because it does not “run 
counter to the act of Congress.” This means, 





as we see it, that though a law arresting per- 
formance of a contract is that of Congress, 
yet state law decides its true effect. This 
does not seem entirely consistent. 





HOMESTEAD—EQUITABLE LIEN ARIS- 
ING OUT OF PROMISE TO APPLY IN- 
SURANCE ON LOSS TO DEBTS OF PROM- 
'SSOR.—In Implement Co. v. Mordden, 228 Fed. 
111, decided by Fifth Circuit Court of Appeals, 
it was held, that, where a bankrupt whose 
stock in trade was destroyed by fire, wrote 
some and told others of his creditors before 
proceedings in voluntary bankruptcy were be- 
gun, that he would pay them out of his in- 
surance as far as it would go, he thereby cre- 
ated an equitable lien on the fund superior to 
his claim of homestead in property in which 
the fund was invested. 

The court in reaching this conclusion cites 
eases in which there were contests between 
creditors regarding claims by some of them, 
but it finds no case involving the precise point 
it was adjudicating. It starts out by stating 
matter in the way of an estoppel against the 
claimant and supposedly those who claim an 
interest under him. 

Thus it is said: “As matters stood when 
these statements were made, it was open to 
the creditors by attachment or garnishment 
proceedings to subject the policies of insurance 
or amounts payable on them, to liens in their 
favor. The debtor’s voluntary undertaking to 
dedicate to the payment of his debts the col- 
lections to be made on these choses in action 
was calculated to induce his creditors to forego 
legal proceedings looking to the same end. 
What he did stands on a different footing from 
a mere promise by him to pay his debts un- 
accompanied by a reference to specified prop- 
erty and a manifestation of an intent to charge 
it. Under familiar principles, a court of equity 
gives to an agreement that certain property 
shall be appropriated to the payment of an 
indebtedness the effect of creating a charge up- 
on that property.” 

Without discussing the question whether 
there is sufficient in the promise made to 
create an equitable lien in favor of one creditor 
over another, we yet greatly doubt whether the 
principle that would do this is broad enough 
to cut out the operation of homestead laws, 
giving to these the liberal construction ap- 
proved by courts. Certainly no argument in 
the way of estoppel could operate, because the 
nomestead is for the benefit of a debtor’s fam- 
ily. And even if his creditors were led to 
forego their remedies, had they have exercised 
them they would not have been able to avoid 
the debtor’s right to a homestead. His promise 
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was to do something in the future. It is dif- 
ferent to talk about dedicating what has come 
into one’s possession and the mere fulfillment 
of a promise in the future to dedicate some- 


thing. 





JUDGMENT—FAITH AND CREDIT FOR 
DECREE AFFECTING LAND IN ANOTHER 
STATE.—By the decision in Fall v. Eastin, 
215 U. S. 1, 70 Cent. L. J. 1, it was settled by 
majority view, that a decree in a divorce suit 
awarding interest in land in another state 
had no validity under the faith and credit 
clause of the constitution, nor is a deed made 
by a court commissioner by virtue thereof to 
be regarded as any evidence of title. 

In that case it seemed to be conceded, that 
a court of equity has jurisdiction to render 
such a decree, but it must be enforced by 
compelling the party against whom it has been 
rendered to execute the proper conveyance, 
this to be by “proceedings in the nature of 
contempt, attachment or sequestration,” there 
being jurisdiction of his person. ° 

In Bodie v. Bates, 156 N. W. 8, decided by 
Nebraska Supreme Court, there was suit by a 
divorced wife for a judgment against a 
former husband, basing her action upon the 
decree in Arkansas, he owning a large amount 
of real estate in Nebraska. 

The action was sustained. The majority 
opinion discusses the question of the intent 
of the Arkansas chancellor to embrace the 
husband’s holdings in Nebraska and the evi- 
dence was held to show he did not so intend. 
The dissent, representing views of three of 
seven members of the court, goes upon the 
theory that the Arkansas decree was binding 
on the wife, and protected by the faith and 
credit clause. Neither of those opinions re- 
fers to Fall v. Eastin, supra, but the seven 
judges appear to be in agreement that had the 
Arkansas decree intended to embrace the 
Nebraska land it would have been held bind- 
ing. 

The majority opinion might be good, how- 
ever, on another theory which was discussed 
but not passed upon in Fall v. Eastin, because 
the form of action did not call for a ruling. 
This theory is, that the foreign decree would 
be valid to establish equities in favor of a 
plaintiff and the Nebraska action being for a 
money recovery, the equities could be con- 
sidered. But as against this theory it might 
be urged that Arkansas statute gave to plain- 
tiff a certain proportion in defendant’s land and 
nothing else could be sued for. But as against 
this, again, it might be claimed, that to en- 
force this would be to give to a statute ex- 
traterritorial operation. 





POWER OF THE GOVERNMENT OF 
THE UNITED STATES TO OWN 
AND OPERATE RAILROADS, ETC. 





The excerpts from the opinions of United 
States judges given in the following pages 
clearly show that there is no constitutional 
objection to government ownership of rail- 
ways that lead from one state to another. 
There might possibly be some objection if 
the railroad was located entirely within 
state lines, but even this is doubtful, if the 
road was used as a mail line, or carried in- 
terstate articles of commerce. 

The National Bank case’ clearly estab- 
lishes the right of Congress to create a 
corporation, a right which although in- 
voked early after the adoption of the con- 
stitution, remained questioned until this de- 
cision. This opinion is also important in 
showing the liberal construction that is to 
be given to the constitution as to the implied 
powers existing. If Congress could create 
a corporation with powers to do certain 
things, the conclusion is irresistible that it 
could pass laws for the government itself 
to do the same things. 

Under the power to regulate commerce 
it has authorized the construction of rail- 
roads,? highways,® bridges, etc. That, if 
necessary, it could condemn them seems to 
be upheld under the power of eminent do- 
main, as illustrated in the matter of post- 
office sites,* highways,> forts, lighthouses, 
roads, etc., and memorial cemeteries.’ 
The latter is certainly a very liberal con- 
struction of the implied powers existing in 
Congress. While the State might pass 
laws affecting railroads, under the police 
power of the State, yet if such laws in 
any way placed an unreasonable restric- 
tion upon the use of the railroad, they 
would be held invalid,’ and the laws of 


(1) See infra, 1 a. 
(2) See infra, 2 e: 
(3) See infra, 2 f. 

(4) See infra, 3 f. 

(5) See infra, 3 g. 
(6) See infra, 3 h. 
(7) See infra, 3 i. 
(8) See infra, 4 a. 
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Congress would prevail.? That there might 
be government ownership is clearly inferred 
by the court’? and that the U. S. Courts 
would fully protect such roads is distinctly 
decided.™ 

The power of eminent domain being su- 
preme, a compulsory taking over of the 
roads would not be objectionable as im- 
pairing the obligation of contracts. The 
latter is a restriction on State power and 
does not apply to acts of Congress.** 

1. May Create Corporation.—a. 
eral Discussion of Implied Powers. 


Gen- 
The 


Government of the United States then, | 


though limited in its powers, is supreme, 
and its laws, when made in pursuance of 
the constitution, form the supreme law of 
the land. 

Among the enumerated powers, we do 
not find that of establishing a bank or a 
corporation. But there is no phrase in the 
instrument which, like the article of con- 
federation, excludes incidental and implied 
powers, and which requires that everything 
granted shall be expressly and minutely 
described. A constitution to contain an 
accurate detail of all the subdivisions of 
which its great powers will admit, and of 
all the means by which they may be car- 
ried into execution would partake of the 
prolixity of a legal code and could scarcely 
be embraced by the human mind. Although 
among the enumerated powers of govern- 
ment we do not find the word Bank or In- 


corporation, we find the great powers to lay 


and collect taxes ; to borrow money ; to reg- 
ulate commerce; to declare and conduct a 
war; and to raise and support armies and 
navies, 

The sword and the purse, all the external 
relations, and no inconsiderable portion of 
the industry of the nation are entrusted to 
its government. It can never be pretended 
that these vast powers draw after them 
others of inferior importance merely be- 


(9) See infra, 4 c. 
(10) See infra, 5 a. 
(11) See infra, 5 b. 
(12) 8 Cyc. 930. 





cause they are inferior. Such an idea can 
never be advanced. But it may, with great 
reason, be contended that a government, in- 
trusted with such ample powers, on the due 
execution of which the happiness and pros- 
perity of a nation depends, must also be 
intrusted with ample means for its exe- 
cution. 


The exigencies of the nation may require 
that treasure raised in the North should 
be transported to the South; that raised in 
the East conveyed to the West, or that 
this order should be reversed.** 


The government which has a right to do 
an act, and has imposed on it the duty of 
performing that act, must, according to the 
dictates of reason, be allowed to select the 
means ; and those who contend that it may 
not select any appropriate means, that one 
particular mode of affecting the object is 
excepted, take upon themselves the burden 
of establishing that exception.*** The sev- 
eral powers of Congress may exist, in a 
very imperfect state, to be sure, but they 
may exist and be carried into execution, 
although no punishment should be inflicted 
in cases where no punishment is not ex- 
pressly given. Take for example, “the 
power to establish post offices and post 
roads.” This power is exercised by the 
single act.of making the establishment. But 
from this has been inferred the power and 
duty of carrying mail along the post road. 
from one post office to anciher. And from 
this implied power, has again been inferred 
the right to punish those who steal letters 
from the post office, or rob the mail. 


We admit, as all must admit, that the 
powers of the government are limited and 
that its limits are not to be transcended. 
But we think the sound construction of the 
constitution must allow to the national 
legislature that discretion with respect to 
the means by which the powers it confers 
are to be carried into execution, which will 
enable that body to perform the high duties 
assigned to it, in a manner most beneficial 
to the people. 
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3ut where the law is not prohibited and 
is really calculated to effect any of the ob- 
jects entrusted to the government, to under- 
take here to inquire into the degree of its 
necessity would be to pass the line which 
circumscribes the judicial department, and 
to tread on legislative ground.** 

This was the great National or Central 
Bank case, in which it distinctly held that 
the government could create a corpora- 
tion. 


2. Regulate Commerce—a. Definition. 
Definitions as to what constitutes inter- 
state commerce are not easily given as to 
clearly define the full meaning of the term. 
We know from the cases decided in this 
court that it is a term of very large signifi- 
cance. It comprehends, as it is said, inter- 
course for the purpose of trade in any and 
all its forms, including transportation, pur- 


chase, sale and exchange of commodities 


between citizens of different states, and the 
power to regulate it embraces all the in- 
struments by which commerce may be con- 
ducted."* 


b. Same on Land as later. Congress 
has the same power to _ regulate 
commerce upon land as upon water. <A 
river, to be sure, is a natural channel; but 
if it is not navigable, it can no more be 
used for the purpose of commerce than the 
land, and, therefore, to convert it from the 
mere natural channel into a public high- 
way, for commercial purposes, and to levy 
a toll to reimburse the expense, no more 
conflicts with the powers of Congress over 
the commerce of the country, than to the 
construction of a channel or a turnpike for 
the same purposes and with the same 
tolls.** 

In this case it was sought to condemn 
a lock and dam, the property of the de- 


(13) McCullough v. Maryland, 17 U. S. 429. 
(14) Hopkins v. U. S., 171 U. S. 578, 43 L. Ed. 
290. Welton v. Missouri, 91 U. S. 275 (23, 347). 


County, ete., v. Kimball, 102 U. S. 691, (26, 238). 
Gloucester, etc. v. Penn., 114 U. S. 196, (29, 158). 
Hooper v. Cal, 155 U. S, 648, (39, 300). U.S. v. 
Knight Co., 150 U. S, 1, (39, 325). 

(15) Monongahela Na. Co. v. U. S., 148 U. S. 
334, (37, 471), 





fendant, a corporation created under the 
laws of Pennsylvania. 

c. Rivers not Questioned. The power of 
Congress to pass laws for the regulation 
of the navigation of public rivers, and to 
prevent any and all obstructions therein is 
not questioned.*® 

d. Construction of Bridges. The para- 
mount power of regulating bridges that af- 
fect the navigation of the navigable waters 
of the United States is in Congress. It 
comes from the power to regulate commerce 


with foreign nations and among the 
States."* 

dd. May be E.vercised in State. A bridge 
over an interstate waterway, although 


erected under the sanction of a state, and 
although not an illegal structure or an un- 
reasonable obstruction to navigation in the 
condition of commerce and navigation at 
the date of the erection, must be taken as 
having been constructed with knewledge of 
the paramount power of Congress to reg- 
ulate commerce among states, and subject 
to the condition or possibility that Con- 
gress might, at some time after its construc- 
tion, and for the protection and benefit of 
the public, exert its constitutional power to 
protect free navigation, as it then was 
against unreasonable obstructions.** 

e. May Construct Railroads. Congress 
has authority, in the exercise of its 
power; to regulate commerce among the 
several states, to construct, or authorize the 
individual or corporation to construct, rail- 
roads across the states and territories of 
the United States.’® 

f. May Construct Highways. The power 
to construct, or to authorize individuals or 
corporations to construct, national highways 
and bridges from state to state is essential 
to the complete control and regulation of 
interstate commerce. Without authority in 
Congress to establish and maintain such 


(16) Williamette, etc., v. Hatch, 125 U. S. 1. 

(17) Newport, ete. v. U. S., 105 U. S. 470, 26 L. 
Ed. 1143. 

(18) Monongahela Bridge Co. v. U. S., 216 U 
S. 177, 50 L. Ed. 435. 

(19) California v. Cen. Pac. R. R., 127 U. S&. 
1, 32 L, Ed. 161. 
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highways and bridges, it would be without 
authority to regulate one of the most im- 
portant adjuncts of commerce. This power 
in former times was exerted to a very lim- 
ited extent, the Cumberland or National 
road being the most notable instance. Its 
exertion was but little called for, as com- 
merce was then mostly conducted by water 
and many of our statesmen entertained 
doubts as to the existence of the power to 
establish a way of communication by land. 
But since, in consequence of the expansion 
of the country, the multiplication of its 
products and the invention of railroads 
and locomotives by steam, land transporta- 
tion has so vastly increased, a sounder con- 
sideration of the subject has prevailed, and 
has led to the conclusion that Congress has 
plenary power over the whole subject. Of 
course, the authority of Congress over the 
territories of the United States, and its 
power to grant franchises exercisable there- 
in, are, and ever have been, undoubtful. 

But the wider power was very freely ex- 
ercised, and much to the general satisfac- 
tion, in the creation of the vast system of 
railroads connecting the East and the Pa- 
cific, traversing states as well as territories, 
and employing the agency of the states as 
well as Federal corporations.*° 

When Congress acts with reference to a 
matter confided to it by the Constitution, 
then its statutes displace all conflicting local 
regulations touching that matter, although 
such regulations may have been established 
in pursuance of a power not surrendered 
by the states to the general government.” 

3. Eminent Domain.—a. Attribute of 
Sovereignty. | Without doubt, Congress, 
representing as it does, in the house of 
representatives the sovereignty of the peo- 
ple, and in the senate the sovereignty of the 
state, can, whenever it deems necessary, 
order private property to be appropriated 
for a public use. Such order would be sub- 
ject to the constitutional limitation and 


(20) California v. Cen. Pac. R. R., 127 U. S. 1, 
32 L. Ed, 157. 

(21) Gibbons v. Ogden, 9 Wheat, 1, 211, 6 L. 
Ed. 23. 





would require that compensation be made 
for such appropriation.** 


b. Constitutional Limitations. And so 
it has been determined that the clause in 
the federal Constitution providing that 
private property shall not be taken for a 
public use without just compensation is no 
part of the right itself, but only a limita- 
tion of the right. In other words, the right 
of eminent domain is as supreme now, in 
its initial operation, as it was before the 
amendment was adopted.** 


c. Does Not Depend on Constitutiona! 
Recognition. Eminent domain is the su- 
preme dominion the sovereign power has 
in and over all the property within its juris- 
diction, coupled with the absolute right to 
appropriate such property, against the own- 
er, for the promotion of the general wel- 
fare, or as public necessity may require. It 
pertains as a necessary, constant and inex- 
haustible attribute to sovereignty, and there- 
fore does not depend upon constitutional 
recognition or legislative enactment.** 


d. May be Exercised in States. The right 
of eminent domain exists in the Federal 
Government, and may be exercised within 
the states so far as may be necessary to 
the enjoyment of the powers conferred upon 
it by the Constitution.*° 

e. Offspring of Political Necessity. The 
right is the offspring of political necessity 
and it is inseparable from sovereignty, un- 
less denied to it by its fundamental law.*° 

When the power to establish post offices 

and create courts was conferred upon the 
Federal Government, included in it was au- 
thority to obtain sites for such offices and 
for courts, and to obtain them by such 
means as were known and apropriate. 
f. Post Office Sites. For eighty years 
after the foundation of the government no 
act of Congress was ever passed for the ex- 
ercise of this power.** 


(22) In re Rughheimer, 36 Fed. 369. 

(23) In re Montgomery, 48 Fed. 900. 

(24) In re Montgomery, 48 Fed. 900. 

(25) Kohl v. U, S., 91 U. S. 367. 

(26) Kohl v. U. S., 91 U. S. 367. 

(27) Brief—Stallo & Kittridge. Kohl v. U.S., 
91 U. S 367. 
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This was a case for condemnation of 
site for Government building in Cincinnati 
in 1872. 

g. Highways. In authorizing the con- 
demnation of lands for a highway, the 
United States only claim to exercise the 
power which belongs to every sovereign to 
appropriate private property to a public 
use.?* 

h. Forts, Light-houses, Roads, etc. So 
far, however, as it may be necessary to ap- 
propriate lands or other property for its 
own purposes, as for forts, lighthouses, 
military posts, or roads and the like, the 
general government still may exercise the 
right within the states, and for the same 
reasons on which the right rests in any case, 
viz.: the absolute necessity that the means 
used by the government for performing 
its functions and perpetuating its existence, 
should not be subject to be controlled or 
defeated by the want of consent of pri- 
vate parties or any other authority.*® 

i. Memorial Cemeteries. The preser- 
vation of the battlefield of Gettysburg, with 
the leading tactical positions properly mark- 
ed with tablets, is a use which comes within 
the constitutional power of Congress to 
provide for by the condemnation of land.*° 

j. No Narrow View. The right to con- 
demn at all is not given. It results from the 
implied powers that are given, and it is 
implied because of its necessity, or because 
it is appropriate in exercising those pow- 
ers. Congress has power to declare war 
and to equip armies and navies. It has 
the great power of taxation to be exercised 
for the common defense and general wel- 
fare. Having such powers, it has such 
other and implied ones as are necessary and 
appropriate for the purpose of carrying the 
powers expressly given into effect. Any 
act of Congress which plainly and directly 
tends to enhance the respect and love of the 
citizen for the institutions of his country 


(28) Chesapeake Canal Co. v. Union Bank, 
5 Fed. Cases, No. 2653. Canal in 1830. 

(29) Cooley Const. Limitations 525, quoted in 
U. S&S. v. Inlots, 26 Fed. Cases, No. 15441. 

(30) U.S. v. Gettysburg Electric Ry. Co., 160 
U. S. 668. 


and to quicken and strengthen his motives 
to defend them, and which is germane to 
and intimately connected with and appro- 
priate to the exercise of some one or all of 
the valid powers granted by Congress must 
eum = *.* * 

No narrow view of the character of this 
proposed use should be taken. Its national 
character and importance we think are plain. 
The power to condemn for this purpose 
need not be plainly and unmistakably de- 
duced from any one of the particularly 
specified powers. Any number of these 
powers may be grouped together, and an 
inference from all may be drawn that the 
power claimed has been conferred.** 

k. In Discretion of Congress. It is 
stated in the 2nd Vol. of Judge Dillon’s 
work on Municipal Corporations,** that 
when the legislature has declared the use 
or purpose to be a public one, its judgment 
will be respected by the courts unless the 
use is palpably without reasonable founda- 
tion.** 

4. State Police Power. a—Cannot In- 
vade Power of Congress. But whatever 
may be the nature and reach of the police 
power of a state, it cannot be exercised 
over a subject confided exclusively to Con- 
gress by the federal Constitution. It can- 
not invade the domain of the national gov- 
ernment. * * * It may not under the 
cover of exerting its police powers, sub- 
stantially prohibit or burden either foreign 
or interstate commerce.** : 

In this case it was held “since the range 
of a state’s police power comes very near 
the field committed by the Constitution to 
Congress, it is the duty of courts to guard 
vigilantly against any needless intrusion.” 

b. Definition. Definition of the police 
power, must be taken, subject to the condi- 
tion that the state cannot in its exercise, 
for any purpose whatever, encroach upon 


(31) U.S. v. Gettysburg Electric Ry. Co., 160 
U. S. 668. Gettysburg Cemetery. 

(32) 4th Ed., Sec. 600. 

(33) 4th Ed., Sec. 600. Gettysburg Cemetery. 

(34) Hannibal, etc. v. Huson, 95 U. S. 471. 
. 24 L. Ed. 5271. 
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the powers of the general government, or 
rights granted or secured by the supreme 
law of the land.* 

c. Where Doubt, Congress Prevails. 
For, while it may be a police power in 
the sense that all provisions for the health, 
comfort, and security of the citizens are 
police regulations, and an exercise of the 
police power, it has been said more than 
once in this court that, even where such 
powers are so exercised as to come within 
the domain of Federal authority as de- 
fined by the Constitution, the latter must 
prevail.*° 

Here it was held that state might pass 
quarantine regulations, etc. 

e. Intances Where ‘State Prevails. 
Few classes of cases have become more 
common of recent years than those where- 
in the police power of the state over the 
vehicles of interstate commerce has been 
drawn in question. That such power ex- 
ists and will be enforced, notwithstanding 
the constitutional authority of Congress to 
regulate such commerce, is evident from 
the large number of cases in which we 
have sustained the validity of local laws 
designed to secure the safety and comfort 
of passengers, employes, persons crossing 
railway tracks, and adjacent property own- 
ers, as well as other regulations intended 
for the public good. 

We have recently applied this doctrine 
to state laws requiring locomotive en- 
gineers to be examined and licensed by 
state authorities,*” requiring such engineers 
to be examined from time to time with 
respect to their ability to distinguish 
colors.** Requiring telegraph companies to 
receive dispatches and transmit and de- 
liver them with due diligence.*® Forbid- 
ding the running of freight trains on Sun- 


(35) New Orleans, ete, v. Louisiana, 115 U. S. 
661. 29 L. Ed. 621. 

(36) Morgan, etc. v. Louisiana, etc., 118 U. S. 
464. 30 L. Ed. 241. 


(37) Smith v. Ala., 124 U. S. 465. 31 L. Ed. 
508. 

(38) Nashville Ry. v. Ala., 128, U.S. 96. 32 L. 
Ed. 352, 

(39) Western Union, etc. v. James, 162 U. S. 
650. 40 L. Ed. 1115. 





day.*® Requiring railway companies to fix 
their rates annually for the transportation 
of freight and passengers, and also re- 
quiring them to post a printed copy of such 
rates at their stations.‘ Forbidding the 
consolidation of parallel or competing lines 
of railway.*? Regulating the heating of 
passenger cars, directing guards and guard 
posts to be placed on railway bridges and 
trestles and approaches thereto.**  Pro- 
viding that no contract shall exempt any 
railroad corporation from the liability of a 
common carrier or carrier of passengers, 
which would have existed if no contract 
has been made.** 


In none of these cases was it thought 
that the regulations were unreasonable or 
operated in any just sense as a restriction 
upon interstate commerce.*® 

In this case it was held that the Illinois 
statute which required all passenger 
trains to stop at county seats was invalid. 

The statute of Ohio which required that 
three passenger trains should stop at every 
station containing three thousand popula- 
tion, was approved.*® 

5. General Matters. a. Government 
Ownership. Of course, the question will be 
asked, and pertinently asked, has the public 
no remedy against exorbitant fares and 
freights exacted by state lines of transpor- 
tation? 

We cannot entirely shut our eyes to the 
argument ab inconvenienti. But it may be 
also asked: Has the public any remedy 
against exorbitant fares and freight exacted 
by steamship lines at sea? Maritime trans- 
portation is almost exclusively monopolized 
by them as land transportation is by the 


(40) Hennington v. Ga., 163 U. S. 299. 41 L. 
Ed. 166. 

(41) Chicago, ete. v. Fuller, 17 Wall. 560. 21 
L. Ed. 710. 

(42) Louisville, etc. v, Ky., 161 U. S. 677. 40 
L. Ed. 849. 

(43) New ork, etc. v¥. New York, 165 U. S. 
628. 41 L. Ed. 853. 


(44) Chicago, etc. v. Solan, 169 U. S. 133. 42 
L. Ed. 688. ; 

(45) Cleveland Ry. v. Illinois, 177 U. S. 524, 
868. 


(46) B. & O. Ry. v. Maryland, 88 U. S. 479. 
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railroads. In their case the only relief is 
found in the existence or fear of competi- 
tion. ‘The same kind of relief should avail 
in reference to land _ transportations, 
whether in addition to this, Congress un- 
der the power to establish post roads, to 
regulate commerce with foreign nations, 
and among the several states, and to pro- 
vide a common defense and general wel- 
fare, has authority to establish and facili- 
tate the means of communication between 
the different parts of the country, and 
thus counteract the apprehended impedi- 
ments referred to is a question which has 
exercised the profoundest minds of the 
country. 

This power was formerly exercised on 
the construction of the Cumberland road 
and other similar works. It has more re- 
cently been exercised, though mostly on 
national territory, in the establishment of 
railroad communication with the Pacific 
Coast. But it is to be hoped that no occa- 
sion will ever arise to call for any general 
exercise of such power, if it exists. 

It can hardly be supposed that indi- 
vidual states as far as they have reserved, 
or as still possess the power to interfere, 
will be so regardless of their own interests 
as to allow an obstruction policy to pre- 
vail. If, however, state institutions should 
so combine or become so consolidated and 
powerful as, under cover of irrevocable 
franchise already -granted, to acquire ab- 
solute control over the transportation of 
the country and should exercise it in- 
juriously to the public interest, every con- 
stitutional power of Congress would un- 
doubtedly be invoked for relief. Some of 
the states are so situated as to put it in 
their power, or that of their transporta- 
tion lines, to interfere formidable obstacles 
to the free movement of commerce of the 
country. 


Should any such system of exactions be 
established in the states as to materially im- 
pede the passage of produce, merchandise 
or travel, from one port of the country 
to another? It is hard to be supposed that 





the case is a causus omissus -in the consti- 
tution, commercially this is but one coun- 
try, and intercourse between all its parts 
should be as free as due compensation to 
the carrier will allow. This is demanded 
by the “general welfare” and is dictated by 
the spirit of the constitution at least. Any 
local interference with it will demand all 
the just powers with which it is clothed.** 


In this case it was held that a state might 
regulate fares, etc., but “a state cannot 
impose a tax on movement of persons or 
property from one state to another.” 


b. Summing up Powers. Summing 
up our. conclusions we_ hold _ that 
the Government of the United States 


is one having jurisdiction over every foot 
of rail within its territory, and acting 
directly upon each citizen: that while it is 
a government of enumerated powers, it 
has within the limits of those powers all 
the attributes of sovereignty; that to it 
is committed power over interstate com- 
merce and transmission of the mail; that 
the powers thus conferred upon the nation- 
al government are not dormant, but have 
been assumed, and having put into practical 
exercise of those powers it is competent for 
the nation to remove all obstructions upon 
highways, natural or artificial, to the pas- 
sage of interstate commerce or the carry- 
ing of the mail. * * * 

It is said that the jurisdiction heretofore 
exercised by the national government over 
highways has been in respect t6 water- 
ways, the national highways of the coun- 
try, and not over 4rtificial highways such 
as railroad, * * * but the basis upon which 
rests its jurisdiction over artificial high- 
ways is the same as that which supports 
it over the natural highways.** 

In this case it was held “The same full- 
ness of control exists in the government 
over artificial highways as instruments of 
commerce as our waterways, and the same 


(47) B. & O. Ry. v. Md., 88 U. S. 479. 22 L. 
Ed. 689. 

(48) In re Debs., 158 U. S. 589. 39 L. Ed. 
1092. 
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power to remove obstructions one with an- 
other, and a court of equity has power to 
interfere by injunction in cases of public 
nuisances’ and the obstruction of a high- 
way is a public nuisance. 

Debs and others were charged with con- 
spiracy, etc., and boycott against the Pull- 
man Car Co. 

Wm. M. Rocket. 

Springfield, O. 








HUSRAND AND WIFE—TENANCY BY 
ENTIRETY. 





MICHIGAN STATE BANK OF EATON 
RAPIDS v. KERN et ux. 





Supreme Court of Michigan. Dee. 22, 1915. 





155 N. W. 502. 





A deed by a husband to himself and his wife 
did not create a tenancy by the entirety, but 
made the husband a tenant in common with his 
wife. , 

BIRD, J. Defendant George W. Kern pur- 
chased a stock of general merchandise from 
one Guy Rueter, in Onondaga, Ingham county, 
in March, 1911, for the sum of $4,700. He 
paid Rueter $2,700 in cash, and gave him his 
promissory note payable in one year for the 
balance of the purchase price, amounting to 
$2,000. Subsequently Rueter sold the note 
before due and for value to complainant. When 
the note became due, Kern refused to make 
payment. Suit was instituted by complainant 
and a judgment for damages and costs was 
obtained against defendant George W. Kern 
for $2,043.10. An execution was taken out 
and levied upon certain real property situate 
in the village of Delton, Barry County, the 
title to which stood in the names of Rueter 
and his wife. This bill was then filed in aid 
of execution seeking to have the conveyance 
set aside as having been made in fraud otf 
creditors. The chancellor granted the relief 
prayed, and defendants have appealed there- 
from to this court. They insist that complain- 
ant has failed to establish the fact that the 
transfer of the real estate was fraudulent as 
to creditors. 

It appears that the real estate involved con- 
sists of lots 14, 15, and the south half of lot 
13 in the village of Delton; the improvements 
thereon are three store buildings and a dwell- 
ing; that the title thereto stood in the name 








of George Kern at or about the time the in- 
debtedness was incurred; and that it was 
afterwards Conveyed by the ordinary form of 
warranty deed by George W. Kern to himself 
and Nettie, his wife, and so recorded. Com- 
plainant concluded that this action upon the 
part of defendant Kern placed the legal tit'e of 
the realty beyond the reach of an execution 
creditor, and for this reason it seeks in this 
action the aid of a court of equity. 

{1, 2] It has recently been held by this 
court that such a deed creates a tenancy in 
common, and not one by the entirety. Wright 
v. Knapp, 183 Mich. 656, 150 N. W. 315. See 
also, Pegg v. Pegg, 165 Mich, 228, 130 N. W. 
617, 33 L. R. A. (N. S.) 166, Ann. Cas. 1912C, 
925. After the deed took effect. George W. 
Kern became a tenant in commun with his 
wife, Nettie. His interest as tenant in com- 
mon was subject to levy and sale upon execu- 
tion. Comp. Laws 1897, § 9167. 

[3] In view of the fact that the case has 
been heard and determined on the chancery 
side of the court, and in view of the further 
fact that it does not clearly appear from the 
testimony that the separate interest of George 
W. Kern in said property, after deducting the 
homestead. interest, is of a value sufficient to 
satisfy the judgment and costs, complainants’ 
bill will not be dimissed. 

The sheriff of Barry County will be advised 
to proceed to sell the undivided one-half in- 
terest of George W. Kern in the premises 
levied upon, excepting therefrom the homestead 
interest of defendants, and should insufficient 
funds be realized upon the sale to satisfy the 
execution, complainants may proceed to sell the 
remainder thereof, except the homestead. De- 
fendants will recover their costs in this court. 

BROOKE, Cc. J., and KUHN, STONE, 
STEERE, and MOORE, JJ., concurred with 
BIRD, J. 

Note.—The Four Unities in an Estate by En- 
tirety—The instant case follows the principle laid 
down in Pegg v. Pegg, 165 Mich. 228, 130 N. W. 
617, 33 L. R. A. (N. S.) 166, Ann. Cas. 1912, C 925, 
which held, that, notwithstanding even intent on 
the part of grantor, an estate by the entirety can- 
not be created unless the four unities, time, title, 
interest and possession, be present in its creation. 
The Pegg case shows how vigorously this prin- 
ciple is enforced. There the husband conveyed 
to the wife an undivided one-half interest in land 
that he owned, saying in the deed that: “The 
object and purpose of this deed is to convey to 
said second party such an interest in said land 


4 that. the parties hereto will have an estate in en- 


tirety and that the same shall vest in the survivor 
as a full and complete estate.” The court said: 
“At the common law the unities of time, title, 
interest and possession had to be observed in 
creating such an estate. * * * The common law 
has remained unchanged in this respect and is 
now in force. In the attempt to create an estate 
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by entirety, in the case under consideration, 
neither the unity of time nor title was observed. 
The estate was not created by one and the same 
act, neither did it vest in them at one and the 
same time. If the clause inserted can be said to 
be a part of the habendum of the deed, as is 
argued, then that part of the habendum must 
fail, on the ground that it seeks to enlarge an 
estate in contmon, which is granted, into an 
estate by entirety, without complying with the 
rules of law for the creation of such an estate.” 


There is here seen a mere technical considera- 
tion which might have been obviated by the hus- 
band conveying to a third party and then have 
him convey an estate by entirety to his vendor 
and his wife. A husband could not at common 
law convey land directly to his wife. But that 
rule has no force under our married women’s 
acts. Why then should there be necessity for the 
circumlocution above spoken of in the creation of 
an estate by entirety? It would seem not neces- 
sary under our law giving to any owner free 
right of disposal of his property upon any condi- 
tions he sees fit to impose. 

It has been held that where a wife purchases 
land and the title thereto is by her consent taken 
in the name of herself and husband, they hold by 
entirety. Hiles vy. Fisher, 67 Hun. 229, 22 N. Y. 
Supp. 705. But yet by the ruling in Pegg v. 
Pegg, if she had taken the title in her own name 
and immediately conveyed to herself and hus- 
band, it would not be so. 


In partition, however, it is held that the hus- 
band coparcener cannot by directing -that the 
deed be made to himself and wife cause to be 
created =. estate by the entirety. Harrison v. 
Ray, 108 N. C. 215, 12 S. E. 993, 11 L. R. A. 722, 
23 Am. St. i. 993. This distinction is on ‘the 
theory, that such a deed is not the origin of 
title, but the coparcener’s interest in the estate 
is. In such a case the coparcener must first take 
the deed, then convey it to a third party and have 
him reconvey to the coparcener and his wife. 
These acts might be as simultaneous as it is pos- 
sible to make them, but to carry out the theory 
of the four necessary unities in estates by en- 
tirety, they must be deemed successive in point 
of time. 


Re Bramberry’s estate, 156 Pa. 628, 27 Atl. 405, 
22 L. R. A. 504, 36 Am. St. Rep. 64, husband and 
wife paying each one-half of the purchase money 
may cause land to be conveyed to the two by the 
entirety. And yet in equity had the estate been 
by the husband caused to be conveyed to him 
singly, it would be given the status by law in- 
tended to be created. In strict law, however, the 
four unities would not be present. 

In Michigan it has been expressly ruled, that if 
a husband and wife wish for real estate owned 
by the former to be vested in the two by en- 
tirety, a simple way to accomplish this is to unite 
in a deed to a third party and his reconveyance 
to them jointly. Bassett v. Budlong, 77 Mich. 338, 
43 N. W. 984, 18 Am. St. Rep. 404. 

In Hayes v. Horton, 46 Ore. 597, 81 Pac. 386, 
purchase by husband with his own funds and 
title taken in the name of himself and wife ful- 
fills the unities rule in creating an estate by en- 
tirety. 

But intention may create a tenancy in common 
though all the unities in the creation of an estate 
by entirety may be present. Carroll v. Reidy, 5 
App. D. C. 59; Brown v. Brown, 133 Ind. 476, 32 





N. E. 1128; Stalcup v. Stalcup, 137 N. C. 305, 49 
S. E. 210. 

In Saxon v. Saxon, 93 N. Y. Supp. 191, it was 
claimed that as the statute expressly provided 
that “husband and wife may convey or transfer 
real or personal property directly the one to the 
other, without intervention of a third person,” 
this dissolved their common law unity in respect 
of such a conveyance, and that this so far abro- 
gated the unities rule in estates by entirety. This 
contention was not squarely passed upon. The 
opinion seems to grant it, as it says: “But the 
subsequent words of conveyance fall short of 
creating an estate by the entireties; they are not 
apt or operative for that purpose, but only for a 
simple conveyance and it seems to me they must 
control. It is true the whole deed must be read 
for the intention, but nevertheless no effect can 
be given to any intention in a conveyance or will 
which does not contain words adequate to ex- 
press and carry it out.” 

This opinion is somewhat wishy-washy. If the 
conveyance was on the footing of one to husband 
and wife, the fact of its being made to them joint- 
ly creates, ordinarily, an estate by the entireties. 
If it is not on that footing, mere intention, ac- 
cording to Michigan decision, cannot put it there. 

It seems to us that the common law estate by 
the entireties took note of the fact, that the 
unities were fixed upon the theory of a third per- 
son conveying to the spouses, and that under our 
women’s emancipation acts these should not be 
always required to exist. Intention is the Amer- 
ican rule in conveyances, and this should not be 
interfered with by a system which exalted tech- 
nicality above intention. Besides, the rule, as 
pointed out in Michigan, could be so easily avoid- 
ed, that equity ought to consider that done which 
ought to have been done. Cc 








ITEMS OF PROFESSIONAL 
INTEREST. 





WARRANTY OF QUALITY TO PERSON 
OTHER THAN THE BUYER OF A CHAT- 
TEL. 





In Geo. O. Richardson Machinery Co. v. 
Brown, in the Supreme Court of Kansas (June 
1915, 149 Pac., 434), it was laid down in the 
syllabus by the court that “the seller of an 
article may be liable upon a warranty of its 
quality made to another than the purchaser, 
who is interested in it and who becomes a 
surety for the payment of a part of the pur- 
chase price.” 

It was held that “where the agent of the 
company selling a threshing machine warrants 
to a farmer that it will do good work and there- 
by induces him to give his note to the buyer 
in order that it may be at once indorsed to the 
company as security for the purchase price, 
the maker of the note may recover against 
the company any damages resulting to him 
from the defective working of the machine, 
amounting to a breach of warranty, while in 
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use by the buyer in threshing his grain. His 
remedy is not limited to defeating the pay- 
ment of the note.” The following is from the 
opinion: 

“Two cases are cited as having some points 
of similarity. They are quite different, how- 
ever, in their facts and in the principles in- 
volved. In one a farmer gave his note to a 
machine company as security in sole considera- 
tion of the buyer’s agreement to thresh his 
grain. The buyer failed to do this, and it was 
held that his default was not available to the 
maker of the note as a defense against the 
company (Terwilliger, Adm’r, v. Richardson 
Machine Co., 15 Okla., 664, 83 Pac., 715). In 
the other the company induced a number of 
farmers to give their notes to the buyer of a 
machine, to be indorsed to the company as 
collateral security for the price, upon a promise 
given by the company that the buyer would 
thresh their grain. He failed to do so, and 
it was held that the company could not re- 
cover on the notes (Aultman v. Knoll, 71 
Kan., 109, 79 Pac., 1074). In neither was 
any warranty of the machine involved. There 
is no contention in the present case that the 
company undertook that Harrison should 
thresh the defendant’s wheat or that it is 
liable for any fault of Harrison’s. 

Assuming the facts to be asserted by Brown, 
he gave his note upon the strength of the com- 
pany’s guaranty to him that the machine would 
do good work. He had a right to rely on this 
warranty, and if he suffered in consequence 
of its breach, he should be compensated for 
his full loss, for which the mere defeat of the 
note might be an inadequate remedy. Whether 
the language of the company’s agent under- 
taking to guaranty the quality of the machine 
was intended and understood as a warranty 
to Brown of its condition was left to the jury, 
and the verdict must be treated as establishing 
It was, of course, competent fer the 
company to bind itself to such an agreement, 
upon sufficient consideration, to undertake that 
the machine should prove equal to the repre- 
sentations made, to insure anyone interested 
against its failure to do so. Brown was not 
the purchaser of the machine, but he was 
not a stranger to the transaction. He was, at 
the solicitation of the company, in effect, fur- 
nishing a part of the purchase price and look- 
ing to the use of the machine for reimburse- 
ment. He was acquiring no title to the 
machine, but he contemplated its use, and 
it was a very important matter to him whether 
it was efficient or otherwise. His interest 
was somewhat similar in quality to one hiring 
a machine, and it can hardly be doubted that 
a lessee of personal property might recover 
damages for a breach of warranty of its 
quality. We conclude that there was no error 
in permitting a recovery of whatever damages 
naturally followed from any defect in the 
machine.” 

The two cases above cited by the Kansag 
court were properly distinguished from the 
case at bar. In neither of them, as the Kan- 
sas court shows, was there any warranty of 
the machine involved. Terwilliger, Adm’r, v. 





Richardson Machine Co. (supra) is not at 
all in point, and Aultman v. Knoll (supra) in 
spirit tends conversely to uphold the present 
decision. In a note on this case in the Michi- 
gan Law Review for January, 1916, there is 
cited York Mfg. Co. v. Bonnell (24 Ind. App., 
667) and Boyd v. Whitefield (19 Ark., 447), 
holding that where the assignee of a vendee 
or a subvendee assumes the payment of the 
original purchase price in whole or in part 
he may have advantage of the warranty. This 
is in harmony with the doctrine of the prin- 
cipal case. While the usual rule is that “only 
the buyer can recover for a breach of warran- 
ty, and third persons, strangers to the con- 
tract, cannot avail themselves of the warranty 
(Talley v. Beaver, 33 Tex. Civ. App., 675; Car- 
ter v. Harden, 78 Me., 528),” in the principal 
case there was, according to the jury’s find- 
ing, original privity between the manufactur- 
ing company and the maker of the note. There- 
fore, in permitting him not only to defend 
against the note, but to recover whatever 
damages naturally followed from a defect of 
the machine, the court did not go as far as 
many courts have done in permitting a retail 
purchaser to recover damages for personal 
injuries against a manufacturer who had 
placed a dangerous or defective article upon 
the market.—New York Law Journal. 








HUMOR OF THE LAW. 





“Tell me,” said the attorney for the prose- 
cution, “Were you present at the inception of 
the altercation?” 

“No, sir,’ replied the witness, “but I was 
right there when the fight started.” 





The defendant in a case tried in a Western 
court had been duly convicted of theft, when 
it was seen, on “proving previous convictions,” 
that he had actually been in prison at the 
time the theft was committed. 

“Why didn’t you say so?” angrily demanded 
the judge of the prisoner. 

“Your Honor,” said the man, apologetically, 
“I was afraid of prejudicing the jury against 
me.”—New York Evening Post. 





The lamentable case of John Poor Dog, an 
Indian accused of stealing hogs, an offense to 
which he pleaded “not guilty,” is told thus by 
an Oklahoman: John Poor Dog was arraigned 
before the judge, who inquired where were 
his attorney and witnesses. “Got none,” John 
Poor Dog said. “No witnesses?” said the 
judge; “no one to speak for you who knows 
anything about this?” John Poor Dog shook 
his head sorrowfully. “Only one man knows 
about this,” he said. ‘He’s the one helped me 
steal the hogs, and he’s such a liar he couldn’t 
tell the truth. So I didn’t get him.” 
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1. Accord and Satisfaction—Check in Full.— 


Indorsement and cashing of check marked “in 
full” by plaintiff seller of lumber held an ac- 
cord and satisfaction of their claim, disputed as 
to amount, against defendants.—Hoey vy. 
Mich., 155 N. W. 375. 


° 


toss, 


Adverse Possession—Consent.—Where a 
grantor remains in possession, he holds in trust 
for his grantee, and his possession cannot be- 
come adverse without notice to the grantee.— 
Cohn v. Plass, N. J., 95 Atl. 1011. 

3. Continuousness.—Continuity of adverse 
possession of fishery by the mortgagee and his 
grantees held not broken by purchase overtures 
of such grantees made by them as lessees before 
their purchase.—McLellan v. McFadden, Me., 95 
Atl. 1025. 

4. Animals—Agister’s Lien.—An agister had 
no lien at common law except by agreement, 
and, although such right has been extended to 
agisters by P. S. 2658, retention of possession is 





necessary to the lien.—Nemi v. Todd, Vt., 96 
Atl. 14. 
5.——-Mitigation of Damages.—lIn an action 


for killing plaintiff's dog chained up on his 
premises, defendant’s evidence that he killed it 
because it had bitten his child, and he wished 
to secure its head for examination for rabies, 





could be considered only in mitigation of puni- 
tive damages.—Allen v. Camp, Ala. App., 70 So. 
290. 

6. Attorney and Client—Appearance pro se.— 
Plaintiff is not legally bound to appear and 
prosecute his case, but has the right to prose- 
cute it by attorney, and to produce such wit- 
nesses as are deemed necessary to establish his 
cause of action.—Baldauf v. Nathan Russell, 
N. J., 96 Atl. 96. 


7. Bankruptcy — Jurisdiction. — Appearance 
of mortgagees on notice of petition of mort- 
gagor’s trustees in bankruptcy, and their as- 
sertion of conflicting rights, held equivalent to 
an affirmative intervention in connection with 
the trustees’ petition so as to constitute a con- 
troversy over which the Circuit Court of Ap- 
peals had jurisdiction by Bankr. Act, § 24, with 
the same appellate jurisdiction which it pos- 
sesses under Judicial Code, § 128.—Robert 
Moody & Son v. Century Sav. Bank, U. S. Sup. 
Ct., 36 S. Ct. 111. 


8. Lien.—An 





agreement under which a 
creditor claims a lien on property, while good 
as between the parties, may not be good as 
against a trustee, under Bankr. Act 1898, § 47a 
(2), as amended by Act June 25, 1910, § 8.— 
Scandinavian-American Bank y. Sabin, U. S. C. 
C. A., 227 Fed. 795. 

9. Trustee.—Where trustee in bankruptcy 
refused to surrender property in possession of 
bankrupt belonging to claimant, held, that he 
and the estate were liable for such of the prop- 
erty as subsequently disappeared, whether he 
was negligent or without fault.—In re Reeves, 
U. S. D. C., 227 Fed. 711. 

10. Banks and Banking—Dishonor of Check 
—Where a bank refused to honor a check, 
though the drawer had on deposit sufficient 
funds, the fact that the check was returned to 
the drawer and was in his possession is ad- 
missible to show the drawer'’s damages in an 
action for wrongful dishonor.—Hooper v. Her- 
ring, Ala. App., 70 So. 308. 

11. Holder in Due Course.—That a bank's 
eashier from whom a negotiable note was pur- 
chased was director of the payee bank when the 
note was given did not preclude the bank from 
becoming a holder in due course, where he had 
no actual notice of any defect or defense.— 
First Nat. Bank of Elk City v. Dikeman, Kan., 
153 Pac. 559. 

12. Insolvency.—The receiver of an insol- 
vent national bank may maintain a suit in 


equity on behalf of creditors and stockholders 
against the directors to recover for losses sus- 
tained through their negligent and fraudulent 
management.—Freeman v. Jackson, U. S. D . 
227 Fed. 688. 


13.——-Ultra Vires.—A national bank, which 
has received money equitably belonging to an- 
other, cannot defend against a suit for its re- 
covery on the ground that it was received 
through a contract made by it which was ultra 
vires.—National Bank of Commerce in St. Louis 
v. Equitable Trust Co. of New York, U. S. Cc. C. 
A., 227 Fed. 526. 

14. Bills and Notes—Consideration.—The in- 
terest of bank directors as stockholders and 
their natural obligation to make good an im- 
pairment of capital stock are sufficient consid- 
erations for a note, issued by them individually 
for that purpose.—Interstate Trust & Banking 
Co. v. Irwin, La., 70 So. 313. 

16. Holder in Due Course.—A purchaser of 
commercial paper before maturity with notice, 
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from a bona fide purchaser for value without 
notice, will be protected against prior equities. 
—Citizens’ Trust & Guaranty Co. v. Hays, Ky., 


180 S. W. 811. 

16. Brokers—Agency.—An agency to _ sell 
land without other qualifications confers au- 
thority only to sell for cash, and an agent who 
produces a buyer ready to acquire the land on 
different terms is not entitled to any commis- 
sion.—Anderson & Rowley v. Howard, Iowa, 155 
N. W. 261. 

17. Commissions.—That a broker, employed 
to sell lands under a general contract, made a 
sale at a price lower than that originally de- 

manded, is no defense in_his action to recover 
a Ens under an ordinary agency contract. 
—Lerner v. Harvey, Mich., 155 N. W. 427. 

18. Pathncmitag here a contract for a real 
estate agent’s commission reserves to the prin- 
cipal a choice between two methods of satisfac- 
tion, and he disables himself from adopting 
one, he must adopt the other.—Avery vy. Nichols, 
Kan., 153 Pac. 657. 

19.——Damages.—Where owner of _ stock, 
falsely informed by brokers to have been sold 
at 19 as ordered, rested in that belief for three 
months, without repurchasing the steadily ris- 
ing stock on open market, his damages were the 
amount realizable at 19, and not at highest point 
reached within reasonable time after discovery. 
—In re Dickinson, N. Y. Sup., 156 N. Y. S. 238. 

20. Building and Loan Associations—Agency. 
—Where defendant, secretary of building asso- 
ciation, controlling majority of stock, procured 
deed to himself of its property under resolution 











at directors’ meeting attended only by him- 
self and his brother, who was president, held, 
that the deed was void.—Shaw v. Hehl, Mich., 


155 N. W. 419. 

21. Carriers of Goods—Damages.—Where in- 
terstate shipper exercises his option of choosing 
which of two rates he will ship by, his right to 
damages will be determined in accordance with 
any reasonable stipulations accompanying the 
rate under which the shipment is made.—Toledo, 
St. L. & W. R. Co. v. Milner, Ind. App., 110 N. 
E. 756 

22.——-Misdescription of Goods.—That less 
freight was charged because of a misdescription 
of the goods shipped held not to relieve the 
carrier from liability for loss of part of the 
shipment, where it did not appear that the ship- 
per knew of the difference in rate and there was 
no clause in the bill of lading limiting liability 
or warranting contents.—Blumenthal v. Central 
R. Co. of New Jersey, N. J., 95 Atl. 973. 


23. Carriers of Passengers—Alighting.—De- 
fendant railroad, whose passenger, in the eve- 
ning, upon hearing the brakeman call the name 
of his destination, left the train, which was in 
fact moving, and was injured, was not liable.— 
Hooker v. Blair, Mich., 155 N. W 4. 


24. Alighting.—That a passenger alights 
from a train moving slowly does not show con- 
tributory negligence per se, at least when done 
with the knowledge, assent, and encouragement 
of the carrier’s employes.—San Antonio, U. & 
G. R. Co. v. Vivian, Tex. Civ. App., 180 S. W. 952. 

25. Res Ipsa Loquitur.—Where plaintiff, an 
intending passenger, was injured from the part- 
ing of wires in consequence of which she was 
struck by the handle of a signal board which 
she was using to stop the train held, that the 
doctrine of res ipsa loquitur did not apply.— 
bey # v. Central R. Co. of New Jersey, N. J., 95 
Atl. 977. 


26. Chattel Mortgages—Domestic Animals.— 
As between the mortgagor and mortgagee, the 
unborn progeny of domestic animals follows the 
title to the mother, and becomes a part of the 
security of the mortgagee, though no mention 
of the progeny is made in the mortgage.—Dun- 
ton v. Kimball Bros. Co., Me., 95 Atl. 1038. 

27. Commerce — Commission. — Interstate 
Commerce Commission held without power to 
order a railroad company to provide and furnish 
tank cars for use of an oil refinery, where the 
company did not possess such cars.—Pennsyl- 
vania R. Co. v. United States, U. S. D. C., 227 
Fed. 911. 


28.—_Employe.—The federal Employers’ Lia- 
bility Act held not to prevent recovery under 











the Workmen's Compensation Law by a rail- 
road employe accidentally injured while tamping 
ties in the employment of a railroad company 
then engaged in interstate commerce.—Winfield 
v. New York Cent. & H, R. R. Co., 110 N. E. 614, 
N. Y., 216 N. Y. 284. 

29. Employe.—Railroad employe injured 
while switching was employed in interstate com- 
merce within Employers’ Liability Act, where 
he was distributing cars from an _ interstate 
train and clearing track for another interstate 
train.—Seaboard Air Line Ry. v. Koennecke, U. 
S. Sup. Ct., 36 S. Ct. 126. 

30. Contraets—Architect—Where architects 
paid to superintend construction of school build- 
ing certified its completion in accordance with 
the plans, the directors of district might rely 
on the sufficiency of its construction, although 
they may have detected what seemed to be a 





faulty construction.—School Dist. No. 172 of 
King County v. Josenhans, Wash., 153 Pac. 326. 
31. Connected Instruments.—Where two 





written instruments, though not executed at the 
same time, refer to the same subject-matter 
and on their face show that each was executed 
to carry out the intent of the other, both should 
be construed as one contract.—Brake v. Blain, 
Okla., 153 Pac. 158. 


32 Covenant.—The validity of a restrictive 





Va 
covenant in a contract of sale of a business and 
good will is to be tested by determining wheth- 
er on the facts the restraint is greater than 
reasonably necessary for the protection of the 
purchaser.—Hall Mfg. Co. v. Western Steel & 
Iron Works, U. S. C. C. A., 227 Fed. 588. 

33. Corporations—Conversion of Stock. — 
Where a corporation by an unauthorized assess- 
ment appropriates stock or an interest therein, 
the stock or interest and dividends, or pay dam- 
ages, though it believed its action authorized.— 
it is liable, at the owner’s option, to restore 
Wilson v. A aces Mining Co., U. S. C. ¢. 
227 Fed. 

34. +o OO of president of 
lumber company of terms of promoter’s unau- 
thorized contract made before incorporation se- 
cured while engaged in the company’s business 
was imputable to the company, though it would 
not have been had he acquired it while engaged 
in his private business.—Weathersby vy. Texas 
& Ohio Lumber Co., Tex., 180 S. W. 735. 

35. Promoter.—Letter from promoter of a 
corporation to discontented stockholder, stating 
that he would be willing to enter into an agree- 
ment to buy the stock, held not an agreement to 
buy, but only an offer to make an agreement.— 
Richardson v. Hunter, Wash., 153 Pac. 325. 

36. Service of Process.—‘“Managing agent,” 
within Code Civ. Proc, § 432, subd. 3, relating to 
process on foreign corporation, imports some 
person invested by the corporation with gen- 
eral powers involving discretion.—Jackson v. 
Schuylkill Silk Mills, N, Y. Sup., 156 N. Y. 219. 


37. Covenants—Breach.—In an action for 
breach of covenants against incumbrances, di- 
rect negatives are not sufficient, but the par- 
ticular incumbrances complained of must be set 
forth.—French v. Slack, Vt., 96 Atl. 6. 

38. Curtesy—Conveyance.—Where land was 
conveyed to a woman for life with remainder 
to her heirs, her husband was not entitled to a 
life estate by curtesy.—Smith v. Bachus, Ala., 
70 So. 261. 

39. Death—Evidence.—In an action for death 
of plaintiff's father, charged to have been 
scraped from a load of hay by defendant tele- 
phone company’s wire, to entitle him to verdict, 
plaintiff was not required to negative all pos- 
sible causes of the death other than defendant’s 
negligence, nor to make his case beyond reason- 
able doubt.—Bonjour v. Iowa Telephone Co., 
Iowa, 155 N. W. 286. 


40. Dedication—Defined—A “dedication” is 
the joint effect of the offer by the owner to 
dedicate and acceptance by. the public, and there 
can be no dedication without the participation 
of both, though the dedicator is a municipality. 
—Board of Trustees of Philadelphia Museums 
v. Trustees of University of Pennsylvania, Pa., 
96 Atl. 126. 


41. Equity.—Abutting owner on_ public 
park, conveyed to city by owner of land for 
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park purposes alone, may maintain suit in equity 
to stop its use for purposes foreign to park 
purposes.—Dodge v. North End Improvement 
Ass'n, Mich., 155 N. W. 438. 


42. Deeds—Setting Aside.—Complainant, men- 
tally incompetent, whose wife had procured him 
to convey substantially all his property to them 
jointly, and then to her relatives, and who had 
not had the benefit of independent advice, might 
set aside such conveyances in the absence of the 
grantees’ proof of their fairness.—Grimminger 
yv. Alderton, N. J. Ch. 96 Atl. 80. 


43. Diveree—Temporary Alimony.—An order 
in contempt for failure to pay temporary ali- 
mony imposed against the husband in a divorce 
suit yet pending will be reversed where he 
shows his inability to pay more than he has 
paid without selling lands at a grossly inade- 
quate price——Crombie v. Crombie, Wash., 153 
Pac. 306. 

44. Easements—Additional Servitude. — A 
“street railway” does not constitute an addition- 
al servitude for which the abutting lot owner 
may recover.—Kirkpatrick v. Piedmont Traction 
Co., N. C., 87 S. EB. 232. 

45. Appurtenance.—An easement which is 
apparent and continuous, such as a drain or ar- 
tificial water course, not requiring active in- 
tervention of the owner for its continuance, and 
always capable of being seen on careful in- 
spection, will pass without the use of the word 
“appurtenances” on the severance of two tene- 
ments.—Carmon v. Dick, N. C., 87 224. 

46. Election of Remedies—Waiver.—An ac- 
tion cannot be ex contractu for one purpose and 
ex delicto for another, and where it is based on 
the waiver of a tort and an affirmance of a 
transaction, the waiver is for all purposes of the 
case.—National Bank of Commerce in St. Louis 
v. Equitable Trust Co. of New York, U. S. C. C. 
A., 227 Fed. 526. 

47. Eleetricity—Inspection of Appliances.— 
An electric company is not bound to inspect ap- 
pliances owned and maintained by its cus- 
tomers, nor is it liable for damages from defects 
therein.—Milton Weaving Co. v. Northumberland 
County Gas & Electric Co., Pa., 96 Atl. 135. 

48. Embezzlement—Burden of Proof.—In a 
prosecution for the embezzlement of the pro- 
ceeds of checks, the burden was on the state to 
prove that defendant received the checks, con- 
verted them into money and appropriated the 
proceeds to his own use in the course of his 
employment, and that the money thus converted 
belonged to his employer.—State v. McCawley, 
Mo., 180 S. W. 869. 

49. Eminent Domain—Compensation.—Acqui- 
sition of a right-of-way for a specific purpose 
does not justify its use for a different and ad- 
ditional purpose without making additional 
compensation therefor.—McMahan Vv. Black 
Mountain Ry. Co., N. C., 87 S. E. 237. 

50. Restrictive Covenant.—A restrictive 
covenant in a deed will not prevent the state or 
any body politic or corporate having the right 
of eminent domain, from appropriating the 
property to public use.—Wallace v. Clifton Land 
Co., Ohio, 110 N. E. 940. 

51. Equity—Jurisdiction—Complainant, who 
was swindled through his entrance into a wire- 
tapping scheme to be consummated by another's 
breach of trust to his employing telegraph com- 
pany, could not maintain a suit in equity in aid 
of his levy of attachment upon the property of 
defendant, one of the parties to the scheme, to 
set aside an alleged fraudulent conveyance by 
defendant to his wife.——Pendleton v, Gondolf, 
N. J. Ch., 96 Atl. 47. 

52. Laches.—Where, during a delay longer 
than that fixed by the statute of limitations, 
there is a loss of evidence by the disappearance 
of an important witness, and great changes take 
place in the value of the property involved and 
the rights of an innocent purchaser, such delay 
amounts to a fatal laches.—Weniger v. Success 
Mining Co., U. S. C. C. A., 227 Fed. 548. 

53. Executors and Administrators—Confiden- 
tial Relationship.—Administrator of estate of 
erson long diseased stood in a fiduciary re- 
ationship to his nephews and nieces by mar- 
riage, remaindermen under the will, prohibiting 
him from securing releases of their interest 























thereunder in favor of his son for his own pri- 
vate advantage.—Parks v. Brooks, Mich., 155 N. 
W. 450. 

54. Extradition—Evidence.—The Governor, on 
whom requisition is made, need not hear the 
accused or receive evidence in his behalf before 
ordering his transportation to the demanding 
state.—Ex parte Thompson, N. J. Ch. 96 Atl. 102. 

55. False Imprisonment—Humiliation.—Pas- 
senger ejected from railroad car with some de- 
gree of physical force and arrested, thus falsely 
imprisoning him, could recover, in his action 
for the trespass, damages for the humiliation 
caused by his public ejection—Spain v. Oregon- 
Washington R. & Nav. Co., Ore., 153 Pac. 470. 

56. False Pretenses—Notice——Where accused 
and a purchasing agent conspired to sell cattle 
to a packing house for more than the market 
price, a prosecution for obtaining money under 
false pretenses could not be defeated on the 
ground that the company was charged with the 
knowledge of its agent.—State v. Aikins, Mo., 
180 S. W. 848. 

57. Fraud—Acquiescence.—Consent of plain- 
tiff that certain persons should act as judges in 
a popularity contest is not acquiescence in their 
decision to count invalid votes, especially where 
she protested at the time of the counting.— 
Smead v. Stearns, Iowa, 155 N. W. 307. 

58. Promise.—A promise to perform some 
act in the future, although made by one party 
as a representation to induce another to enter 
into a contract, will not ordinarily amount to 
fraud, though subsequently the promise with- 
out any excuse therefor is entirely unperform- 
ed.—Commonwealth Bonding & Casualty Ins. 
Co. vy. Barrington, Tex. Civ. App., 180 S. W. 936. 

59. Fraudulent Conveyances — Bulk Sales 
Law.—Utensils, fixtures, and equipment used in 
conducting a restaurant, held not part of a 
“stock of merchandise and fixtures” within thx 
Bulk Sales Law.—Johnson v. Kelly, N. D., 155 
N. W. 683. 

60. Good Faith.—To preclue a conveyance 
from husband to wife being set aside as in 
fraud of creditors, it is not enough that she 
shall have paid him full value, but is essential 
that the payment shall have been made in good 
faith.—Chapman v. Farrell, Kan., 153 Pac. 511. 

61. Husband and Wife—Where a_ wife 
owned a business, her husband, though indebted, 
may give her his services in connection there- 
with, notwithstanding that would deprive his 
creditors of the possibility of enforcing their 
claims.—Nemi v. Todd, Vt., 96 Atl. 14. 

62._—_-Relationship.—Where the undisputed 
evidence showed that a transfer from a son to 
his mother was in good faith, in payment of a 
past-due debt, the relationship between the par- 
ties did not make the transfer void as in fraud 
of creditors.—Farmers’ & Merchants’ Nat. Bank 
of Fremont v. Worden, Nebr. 155 N. W. 604. 

63. Homestead—Joinder of Wife——Where the 
wife of the grantor of homestead property 
which was worth less than $1,000 did not join 
in the deed, the deed did not convey anything. 
—Reminger v. Joblonski, Ill, 110 N. E. 903. 

64. Homicide—Malice Aforethought.—“Mal- 
ice aforethought,” used in describing murder 
and distinguishing it from manslaughter, does 
not imply deliberation, but rather denotes pur- 
pose and design. The intent necessary to con- 
stitute malice aforethought may spring up at 
the instant, and may be inferred from the Keill- 
iin ieee v. Commonwealth, Ky., 180 S. W. 
‘ . 











65. Husband and Wife—Estate by Entirety. 
—A husband’s conveyance of realty to himself 
and his wife, vested in them the lands in com- 
mon, each holding one-half during their joint 
lives, with survivorship as at common law.— 
Grimminger v. Alderton, N, J. Ch. 96 Atl. 80. 

66. Injunction—Temporary.—Granting of a 
temporary injunction against the publication 
and enforcement of an ordinance concededly 
valid as to several of its provisions, not so con- 
nected with the provision attacked that they 
will necessarily fall with it, held error.—Sulli- 
ws. City of East Grand Forks, Minn., 155 N. 


67. Innkeepers—Police Power.—Requirement 
of Rev. St. Neb. 1913, § 3104, that innkeepers 
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shall give notice of fire to all guests at once, 
held valid and not to exceed the state’s police 
power, where through failure to make any ade- 
quate investigation a guest slept for two hours 
after indications that a fire existed.—Miller v. 
Strahl, U. S. Sup. Ct., 36 S. Ct. 147. ‘ 


68. Insurance—Contemporaneous Writings.— 
Insurance contract of fraternal association con- 
sists of application for membership, certificate 
of insurance, and constitution and by-laws of 
the association, read together.—Newman v. Su- 
preme Lodge, Knights of Pythias, Miss., 70 So. 

69. Fraud and Mistake.—In the absence of 
fraud or mistake, insured cannot claim ignor- 
ance of: contents of policy.—Brown v. Connecti- 
eut wae Ins. Co. of Hartford, Conn., Okla., 153 
Pac. 173. 


70. Indemnity.—Under a bond to an em- 
ployer not indemnifying insured against liabil- 
ity but only against actual loss, insured who 
had not paid a claim for damages for the death 
of an employe suffered no loss and could not 
recover.—Lowe v. Fidelity & Casualty Co. of 
New York, N. C., 87 S. E. 250. 

71. Representations. — Representation by 
insured in his application that he had had no 
“serious illness” meant more than an illness 
temporary in duration, and not attended or like- 
ly to be attended by permanent or material im- 
pairment of health.—Schas v. Equitable Life 
a: Society of United States, N. C., 87.8 

72. Intoxicating Liquor—Dealers.—A licensed 
dealer in intoxicants is responsible for all acts 
done by his wife in the carrying on of his busi- 
ness, unless they are done without his author- 
ity.—State v. Pisaniello, N. J, 96 Atl. 89 

73. Judgment—Vacation.—Where the prema- 
ture entry of a judgment tends to deprive any 
party of his rights, it should, if necessary, be 
vacated, but some injury must be shown, and 
it will not be vacated simply as a matter of ab- 











stract right.—Wisconsin Chair Co. v. Barton, 
Mich., 155 N. W. 405. 
74. Judicial Sales—Inadequacy of Price.— 


Courts generally will not set aside judicial sales 
for inadequacy of price, where other things are 
regular, or where the irregularities, if any, are 
not such as to vitiate the sale.—Trans-Pecos 
Land & Irrigation Co. v. Arno Co-operative Irr. 
Co., Tex. Civ. App., 180 S. W. 928. 


75. Landlord and Tenant—Abandonment.— 
Leaving land and growing crop by tenant to 
move out of state, but with contract with third 
person to gather and dispose of crop, was not 
abandonment giving landlord right of posses- 
sion of land and crop.—Rainey v. Old, Tex. Civ. 
App., 180 S. W. 923. 

76.—Dispossession. — Failure of a landlord 
to compensate a tenant for repairs pursuant to 
his agrement is no defense to an action to dis- 
possess for nonpayment of rent.—Fuller v. Met- 
calf, Mich., 155 N. W. 567. . 


77.—Termination of Lease.—Where assignee 
of lease notified lessors that he considered him- 
self no longer liable for rent and had abandoned 
the premises, statutory notice to terntinate 
lease held not required.—Munson v. Baldwin, 
Wash., 153 Pac. 338. 


78. Libel and Slander—Libel per se.—A 
bank’s written statement that a grain buyer 
was “financially weak and is in the habit of 
borrowing from farmers whenever he can get 
it, and all he can get,” and that “his credit at 
the above bank was shut off,” held prima facie 
libelous per se, if untrue—Froslee v. Lund’s 
State Bank of Vining, Minn., 155 N. W. 619. 


79. Liecenses—Revocation.—Closing of stair- 
way in the building owned by plaintiff’s grantor, 
which stairway gave access to the upper floor 
of defendant’s building, and acquiescence in 
the closing for over 20 years, held a revocation 
of the right to use same.—Raedell v. Anderson, 
Kan., 153 Pac. 538. 

80. Master and Servant—Constitutional Law. 
—Acts 1911, c. 88 (Burns’ Ann. St. 1914, § 8020a 
et seq.), relating to employers of more than 
five persons, and abolishing the fellow servant 
doctrine in many cases, is _ constitutional.— 
Nordyke & Marman Co. v. Hilborg, Ind. App., 
110 N. E. 684. 











81. Proximate Cause.—Where plaintiff em- 
ploye’s arm was drawn into unguarded convey- 
or belt pulley by projecting steel belt lace, and 
a guard would have prevented the injury, the 
=e a oe ogy A need proximate cause 
° e injury. eburg v. Vincent Cla 
Co., Iowa, 155 N. W. 337. i 


82. Safe Place to Work.—‘Ways, works, 
machinery, or plant,” as used in Employers’ Lia- 
bility Act, held of broader significance than the 
term place”’ with regard to safe place to work, 
and to include an apparatus for hoisting.—Sloss- 
gr age a & Iron Co. v. Pilgrim, Ala. App., 
‘ Oo. ° 


83. Workmen’s Compensation Act.—The 
mother of the employe held partly dependent 
on her son, and therefore entitled to recover 
under Workmen’s Compensation Act, § 11, where 
he turned his wages over to her, and certain 
medical and surgical aid needed by her, were 
necessarily paid in part by him, though he ob- 
tained money from her for his expenditures.— 
-wegye National Sash & Door Co., Kan., 153 

ac. Cb 


84. Wrongful Discharge——Gen. Code, § 
12943, making it a criminal offense for an em- 
ployer to discharge or threaten to discharge an 
employe because of his connection with a labor 
organization, held unconstitutional.—Jackson v. 
Berger, Ohio, 110 N. E. 732. 


_ 85. Mechanics’ Liens — Public Building. — 
Under the statute, a mechanics’ lien for con- 
structing a _ building cannot be _ established 
against land belonging to the state or to 
municipal corporations, such as counties and 
towns, created by it as governmental agencies. 
—Fenton v. Fenton Bldg. Co., Conn., 96 Atl. 145. 
86. Municipal Corporations—Initiative and 
Referendum.—Where the trustees of a town 
adopt a resolution establishing the grades of 
streets, though the acts evidenced by a resolu- 
tion are not put in the form of an ordinance, 
they are nevertheless of a legislative character, 
as affecting the questions of referendum.—Chase 
v. Kalber, Cal. App., 153 Pac. 397. 
_ 87. Notice.—One dealing with a municipal- 
ity does so with knowledge of the legal limita- 
tions on its powers, and goes beyond such lim- 
itations at his peril—Town of New Butler v. 
Tucker, Okla., 153 Pac. 628. 


88. Police Power.—The authority to enact 
and enforce building regulations rests on the 
ground that it is a part of the police power.— 
Stubbs v. Scott, Md., 95 Atl. 1060. 

89. Negligence—Imputability. — The  negli- 
gence of the operator of a motorcycle cannot 
be imputed to a gratuitous passenger riding 
thereon at the invitation of the operator and 
having no authority or control over the machine 
or the operator.—Sampson v. Wilson, Conn., 96 
Atl. 163. 

90. Imputability.—Negligence of tire com- 
pany’s employe in striking plaintiff while try- 
ing out engine, as was his custom, at request 
of defendant’s employe, with defendant’s knowl- 
edge, held to impose liability on defendant.— 
—— Taxi Service Co. v. Roy, Md., 95 Atl. 























91. Invitee.—A boy who visited a factory 
to see another boy working therein, but who 
had no business in the place, is not an invitee, 
express or implied.—Nelson v. Burnham & Mor- 
rill Co., Me., 95 Atl. 1029. 

92. Payment—Voluntary.—The rule that the 
voluntary payment of money through mistake 
or ignorance of law, with full knowledge of the 
facts, without fraud or imposition, cannot be 
reclaimed does not apply to a payment void ab 
initio, as where the county board exceeded its 
authority in ordering payment of a claim il- 
legal under the Constitution.—City of Demopo- 
lis v. Marengo County, Ala., 70 So. 275. 

93. Perjury—Variance.—Where the informa- 
tion charged the commission of perjury by false- 
ly testifying as a witness, and the proof showed 
that the false statement was made in an af- 
fidavit for continuance, the variance was fatal. 
ee v. State, Okla. Cr. App., 153 Pac. 


94. Physicians and Surgeons—Negligence.— 
While a physician does not guarantee the cure 
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of his patients and is not liable for an error 
in diagnosis, yet in performing an operation he 
is employing surgery as an art, and is liable 
for negligence.—Burnett v. Layman, Tenn., 181 
S. W. 157. 


95. Quo Warranto—Action.—A proceeding in 
the nature of quo warranto lies only against 
one in the possession and user of the office, 
and not against one who merely claims _the 
office.—Reader v. Farriss, Okla., 153 Pac. 678 


96. Railroads—Employes.—A railroad which 
injured the train repairer of another railroad to 
which it fed freight, but without any joint 
traffic arrangement, while he was working on 
its track, was not liable under the federal Em- 
ployers’ Act, which creates liability only to 





employes.—Kentucky & T. Ry. Co. v. Minton, 
Ky., 180 S. W. 831. 
97. Negligence.—Defendant railroad com- 





panies held not negligent in failing to antici- 
pate that a trolley wire 30 feet in the air would 
be interfered with by men unloading freight, 
and hence not liable for injuries caused by such 
interference.—Malatesta v. Atlantic City & S. 
R. Co., N. J., 96 Atl. 54. 


98. Receivers—De Facto Officer.—Where fed- 
eral courts having jurisdiction over the sub- 
ject-matter attempted to appoint a receiver, but 
subsequently revoked the appointment, because 
the state courts had acquired jurisdiction first, 
such receiver is at least a de facto officer.— 
Crawford v. Gordon, Wash., 153 Pac. 363. 

99. Reeords—Lost Files.—After a judgment 
has been entered, the circuit court has no juris- 
diction to supply the lost files of a cause, ex- 
cept upon notice to interested parties, and upon 
satisfactory evidence that the original files have 
been lost, and that the files supplied are sub- 
stantial copies of the originals.—Rardin v. Rar- 
din, Ill, 110 N. E. 834. 

100. Release—Waiver.—Where for over 18 
months after claimant had knowledge of any 
fraudulent statement concerning his injury and 
took no steps to attack a release executed while 
in the hospital, he must be deemed to have 
waived any fraud in the procurement of the re- 
lease.—Burns v. Reading’s Estate, Mich., 155 N 
W. 479. 

101. Robbery—Principal.— Where defendant 
either kept two persons in a bank covered 
while a robbery was going on, was stationed in 
the vestibule, or else in the alley at the side of 
the bank, he was guilty as a principal.—State 
v. Malsogoff, Wash., 153 Pac. 379. 

102. Sales—Rescission.—Where rescission on 
account of breach of warranty was set up, a 
party is not required to prove the exact lan- 
guage of the warranty as pleaded; it being suf- 
ficient that the language charged be shown in 
 aaciaaaae tienes, v. Peden, Iowa, 155 N. W. 

103. Specifie Performance—Contract.—A con- 
tract for the sale of vendors’ “farm of 53 13-16 
acres,” without other description as to loca- 
tion, boundaries, former grantor, or commonly 
known name, cannot be specifically enforced, 
since it fails to Fs the land.—Hall v. Cot- 
ton, Ky., 180 S. 779. 

104. whe be purchaser who, when 
entering into his contract, knew that the ven- 
dor did not own the land and would have to 
obtain title, was estopped to plead the vendor's 
original want of title, after the vendor, relying 
on the contract, had procured a conveyance so 
as to enable his performance.—Olson & Nessa v. 
Rogness, Iowa, 155 N. W. 301. 

105. Indefiniteness. —- Defendant’s promise 
to “whack” with complainant for procuring op- 
tion on mining land held too uncertain as to 
po of compensation to complainant to support 

ecific performance. —Schook v. Zimmerman, 

Mich., 155 N. W. §2 


106. Street Railroads—Pedestrians.—Where a 
street railway company maintained its tracks 
as required by ordinance and the city construct- 
ed a walk, the top of which was nine inches 
below the top of the rails, the company was 
not liable for injuries to a a pedestrian from be- 
ing tripped by the rail.—Nicholas v. Topeka Ry. 
Co., Kan., 153 Pac. 506. 

107. Taxation—Inheritance Tax.—An inherit- 
ance tax is a tax on the privilege of inheriting 











and can be levied only when the right to inherit 
accrues.—In re Luques’ Estate, Me., 95 Atl. 1021. 


108. Telegraphs and Telephones—Employ- 
ment.—That the proposed employment contract, 
though for a definite salary and term, gave the 
employer the privilege of discharging plaintiff 
for violation of rules, did not render it too in- 
definite to be the basis for recov ery of damages 
for nondelivery of a telegram, in consequence 
of which plaintiff failed to secure the employ- 
ment.—McPherson vy. Wesern Union Telegraph 
Co., Mich., 155 N. W. 557. 


109. Trade-Marks and Trade-Names—Injunc- 
tion.—The name “German-American Hand Cro- 
chet Button Works,” sought to be adopted by a 
manufacturer, was so calculated to deceive in 
simulating the name “The German-American 
Button Company” that its use was subject to 
be enjoined.—German-American Button Co. v. 
A. Heymsfeld, Inc., N. Y. Supp., 156 N. Y. S. 223. 

110. Trover and Conversion — Tender. — 
Where the conversion has become complete, de- 
fendant cannot escape liability, nor reduce the 
actual damages recoverable, by a tender back 
of the property.—West Tulsa Belt Ry. Co. v. 
Bell, Okla., 153 Pac. 622. 

111. Vendor and Purchaser—Misrepresenta- 
tion.—Where a landowner was induced by the 
misrepresentations of the agent of a coal com- 
pany to quitclaim to such company, but contin- 
ued his 30 years’ open possession, such posses- 
sion was notice to a buyer from the coal com- 
pany of his adverse claim.—Kentland Coal & 
Coke Co. v. Elswick, Ky., 181 S. W. 181. 

112. Priority.—A mortgage or deed of trust 
supported by an adequate consideration, not re- 
corded at the time of the judgment, against the 
mortgagor, but recorded before the sale of the 
land thereunder, had priority over the title ac- 
ae a by ~ purchaser.—Dixon v. Dixon, Mo., 

113. 7 — Plaintiff, who had ac- 
quired an option to purchase defendant's prop- 
erty in consideration of a substantial cash pay- 
ment, may, where defendant was at no time 
able to comply with the agreement, rescind and 
recover back the payment.—Frye Pulpwood Co. 
v. Ray, “Me., 95 Alt. 1039. 

114. Wills—Jurisdiction.—The primary juris- 
diction over the probate of wills and the settle- 
ment of estates is exclusively in the place of 
domicile of the decedent.—Crosby v. Town of 
Charlestown, N. H., 95 Atl. 1043. 


115. Power of Appointment.—Although a 
will devised property in fee, but undertook to 
dispose of such property as was not disposed 
of by the devisee, it contained no power of ap- 
pointment, as that power exists only in one to 
dispose of property not his own.—In re Luques’ 
Estate, Me., 95 Atl. 1021. 

116. Precatory Trust.—Where a_ testator 
gave land and personalty to his grandson abso- 
lutely, a further request that in case of disposal 
of the land it should be first offered to the sons 
of the testator’s brother at the amount it was 
assessed for taxation created no precatory trust 
preventing the grandson from selling to an- 
other.—Pierce v. Pierce, Me., 96 Atl. 143. 

117. Probate.—An unprobated will is not 
admissible to show the title intended to be pass- 
= thereby.—Keyes v. Munroe, Mo., 180 S. W. 

















118. Testamentary Capacity —A man may 
habitually indulge in intoxicants, and yet pos- 
sess testamentary capacity if at the time of 
execution of the will he clearly comprehended 
the nature and effect of what he was doing.— 
In re Mannion’s Estate, N. J., 95 Atl. 988. 


119. Witnesses—Corroboration. — Where 2 
conspirator testified that he had registered 
fraudulently under a certain name, the registra- 
tion book was admissible to corroborate his 
testimony as against the defendant charged 
with conspiracy in rye gro registration.— 
Simond v. State, Md., 94 Atl. 1073 

120. Disqualification.—Hu mand who con- 
sented to wife’s contract with decedent to board 
the latter in return for his promise to will her 
realty, was without interest in the wife’s earn- 
ings from the transaction to disqualify him as 
a witness in the wife’s behalf as to dealings 
zs Soqeeent, .—McCurry v. Purgason, N. C., 87 
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